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EXECUTIVE SUMMARY

Asia Pacific Forum on Women, Law and Development (APWLD), Coordination of Action Research on AIDS and
Mobility (CARAM Asia) and the Global Alliance Against Traffic in Women (GAATW)' co-organised the 2008 Joint
Regional Consultation with UN Special Rapporteurs UNSRs) on the human rights of migrants Jorge Bustamante,
and on contemporary forms of slavery including its causes and consequences Gulnara Shahinian, held on 24-25
October 2008 in Manila, Philippines.

The consultation involved 63 participants (54 women and 9 men) from 19 countries- Argentina, Bahrain,
Bangladesh, Burma, Canada, Chile, Cook lIslands, Columbia, Fiji, France, Hong Kong, India, Indonesia,
Malaysia, Mongolia, Peru, Singapore, Thailand, and the United States of America. The participants included
migrant and local domestic workers, activists, academics, researchers and representatives from UN agencies
(such as the International Labour Organisation (ILO) and Officer of the High Commission of Human Rights
(OHCHR)), national human rights commissions, international and national non-governmental organisations
(NGOs), political parties and trade unions from Asia Pacific and Latin America.

The purpose of this consultation was to:
Raise awareness on the role and mandates of the UNSRs, the benefits of conducting consultations, its
impact, as well as its limitations.
Facilitate NGOs and migrant workers effective use of international human rights mechanisms and human
rights instruments relating to migrant workers.
Review the findings and recommendations of the UNSRs reports to the UN Human Rights Council —
including identifying strategies on how NGOs can use the report in their national level work.
Discuss current and emerging issues of concern to migrant workers/foreign domestic workers and
recommendations for the UNSRs to consider including in their reports.
Provide an opportunity for partners from around the region to discuss and share experiences and strategies
in addressing issues affecting foreign domestic workers highlighting gender discrimination in laws, practices
and policies affecting them.
Discuss regional/global initiatives for the UNSRs to consider including in their reports.

Throughout the consultation, domestic workers and migrants courageously recounted their experiences of
recruitment, migration, employment, and returning to their home country. They spoke out strongly against the
issues that they are facing and the changes they wanted to see; issues including human rights violations that
result from gender, class or ethnic discrimination; repressive migration policies; recruitment practices; and a lack
of labour laws. Participants discussed how the lack of states recognising domestic work as work was greatly
increasing migrant women'’s vulnerability to exploitation in these countries.

During the consultation, 45 strategies and recommendations to improve the realisation of domestic worker’'s
rights, improve relationships with the UNSRs, and promote and strengthen the implementation of the Convention

L APWLD is an independent, non-government, non-profit network with 150 members in 23 countries. It has consultative
status at the Economic and Social Council of the United Nations (ECOSOC). Its main objectives are to promote the basic
concepts of human rights in the region as enshrined in the Universal Declaration of Human Rights, CEDAW and other
relevant international human rights instruments. To enable women in the region to use law as an instrument of social change
for the empowerment of women in their struggle for justice, peace, equality and development. For more information, go to:

www.apwld.org

CARAM Asia is an open network of NGOs and CBOs involved in action research, advocacy and capacity building with the
aim of creating an enabling environment to empower migrants and their communities to reduce HIV vulnerability and to
promote and protect the health rights of Asian migrant workers globally. For more information, go to: www.caramasia.org

GAATW is a network of more that 100 independent NGOs from around the world that work to centre human rights in anti-
trafficking and migration measures. Launched in 1994 in Thailand, the Alliance is now a leading voice in efforts to promote
and protect the rights of trafficked women and migrant workers. The Alliance’s goal is to build an international community of
like-minded organizations who can work together for a just and peaceful society. For more information, go to: www.gaatw.org



on the Protection of the Rights of All Migrant Workers and Members of Their Families were identified.
Recommendations provided concrete areas for future advocacy with governments and at the international level.

Some key recommendations included:

Domestic workers, regardless of their situation of documentation, should be covered by labour laws so
that they do not fall into situations of debt bondage, passport confiscation, and slavery; they should be
given free pre-departure trainings; workers should hold on to their travel and work documents, and
recruitment fees should be borne by the employers.

All mechanisms available to access the UN special procedures should be utilised including the
complaints mechanism by migrant workers and for CSO'’s to help grassroots organisations in assessing
such mechanisms through regular consultations, meetings and workshops.

Regional mechanisms should promote, advance and strengthen the implementation of the Convention
on the Rights of Migrant Workers and Members of their Families. Such mechanisms should have
genuine participation and involvement of civil society, especially migrant workers, and national human
rights institutions in the processes of human rights standard setting at the regional level.

The UNSR on contemporary forms of slavery including its causes and consequences, Gulnara Shahinian, said
that no one should be held in slavery; she identified that slavery (and slavery-like situations) still happen and can
happen to domestic workers. At the end of the consultation, she noted that she would include the
recommendations made during the consultation in her report. The UNSR on human rights of migrants, Jorge
Bustamante, emphasised the need to focus on child labour and to provide accurate statistics or data on issues
of migration. He spoke out about the European Union (EU) Return Directive and its impact on migrants,
highlighting the extension of detention for undocumented migrants in the Directive as a specific concern. He said
there was a need for united action by NGOs and migrant workers against this Directive.

The consultation was successful in giving space for foreign domestic workers (also known as migrant domestic
workers) and local domestic workers to speak out about their experiences and give input on what solutions are
needed to improve their human rights protection. It was also successful in engaging communities and individuals
in Asia Pacific with the UN Special Procedures mechanism.

Voicing our Message! United for Domestic Workers Rights (UFDWR), tea towel campaign. October 2008



Chapter1  INTRODUCTION

Situation of Women Migrants and Female Domestic Wor  kers

It is estimated that Asia has 54 million migrant workers® and that women constitute more than 50 percent of
these workers®. It is clear that many women are migrating for work - for instance, over 65 percent of Filipinos
leaving the country are women, and nearly 79 percent of migrants leaving Sri Lanka are women. They migrate
for many reasons, including to seek new opportunities, adventure, better wages, and to alleviate poverty.

Women are known to bear the brunt of poverty, said Eni Lestari of Asosiasi Tenaga Kerja Indonesia di Hong
Kong (ATKI — HK) in her opening keynote address. Women earn less than men and facing enormous pressure
as caretakers of the family who must help provide for education, healthcare, food and other needs. In many
countries, rural women and women workers are also being displaced from their land by government policies,
transnational corporations operations, privatisation of traditional land, natural disasters, and conflict, among
other reasons. These are the realities that may increase the need for women to migrate for work overseas and
take up so-called ‘low-skilled’ labour such as domestic workers, nannies, entertainers, chambermaids, factory
workers, and other jobs that “fall into the 3-D category (difficult, dirty and dangerous)”.

Neo-liberal globalisation policies facilitate the movement of capital across national borders, but restrict and
control the movement of labour. This feature exacerbates regional economic inequalities, and the demand for
the cheapest, most flexible and deregulated labour has become a major contributing factor in international
migration.* Women migrant workers constitute the largest number of “unskilled workers” in receiving countries.
Stringent immigration policies; sexist ideologies, which frame the current international division of labour; and
existing patriarchal structures that limit opportunities for women often restrict their employment to flexible,
deregulated labour or informal labour (such as domestic work, care-giving, sex work or factory work, etc.).

In both countries of origin and countries of destination, migrant women workers are confronted with inequality
and multiple forms of discrimination, exploitation and abuse by their employers, with little legal protection or
access to justice. Nevertheless, migrant women’s work goes largely unrecognised and they are more likely to
face barriers in hiring, wages and other benefits than their male counterparts, increasing their vulnerability to
exploitation.

While migrant women face many of the same human rights violations
and economic difficulties as migrant men, they may also face
gender-specific discrimination, social restrictions, violations,
and/or cultural and religious barriers. For example, a number of
countries in the Asian region have discriminatory policies and
legislation for migrant workers such as:

pregnancy testing as a precondition for employment

pregnancy as a reason for terminating employment

denial of maternity benefits

denial of access to health care for women-specific

services (e.g. those related to sexual and reproductive

health)

These challenges, combined with limited opportunities to access
‘regulated labour’, can increase their risk of trafficking, exposure to
HIV/AIDS, exploitation, and other forms of abuse.

2 Asia Development Bank. Statement to media, 2008. See news story: http://www.mywire.com/a/AFP/Migrant-labour-helping-reduce-
Asian/6084887/?extID=10037&olilD=229&tag=mywire-article

$ UNIFEM, http://Awww.unifem.org/gender_issues/women_poverty_economics/facts_figures.php

4 APWLD and the Centre for Refugee Research-UNSW. What does the WCAR mean for Asia Pacific Women? A Comparative Analysis of
Women's Human Rights in the Durban Declaration and Programme for Action, the Beijing Platform for Action (BPFA), the Five Year Review
of BPFA, and the Convention on the Elimination of all forms of Discrimination Against Women (CEDAW), 2003.




Migrants face further discrimination from these risks,
for despite international guidelines designed to prevent
mandatory testing and discrimination because of HIV,
many countries require mandatory health testing of
migrants for infectious diseases, in particular sexually
transmitted infections (STIs) and HIV/AIDS. Equally,
international guidelines exist to ensure trafficked
persons are protected and provided assistance,
however many trafficked migrants are denied
assistance and deported as “undocumented migrants”
or are withheld assistance and protection, conditional
on their cooperation with law enforcement. Both of
these practices infringe on migrants’ human rights.

Discrimination against migrants is widespread. Their
rights — especially to freedom of movement, access to
health care, bodily integrity, remedy and redress —
need to be realised.

Foreign domestic workers are particularly vulnerable
because they work in private households and this
limits the means to protect them. It is well documented
that some domestic workers come under serious
sexual, physical, emotional and psychological abuse.
Their condition is worsened by the fact that protection,
intervention or support to them is virtually impossible
given that: they often live and work in private
households; some have their freedom of movement
restricted; they are not often unionised; and the
countries that host them often have no laws or weak Speaker: Dede Elah

laws that do not offer them protection. For example,

the International Labour Organisation (ILO) conducted a study of 65 countries, of which only 19 had enacted
domestic labour legislation®. The ILO found that the laws enacted often provided for lower protection to domestic
workers than to other categories of workers.

Foreign domestic work thrives because of demand from both the employer, for cheap household assistance, and
the employee, for employment. Domestic work is usually seen as a means to improve economic status. This is
sometimes exploited by private agencies who use the freedom of bad policies or no regulations to encourage
women to go abroad and then exploit them economically, change or destroy contracts, and/or other use other
forms of discrimination.

The demand from employers in most countries stems from the expansion of urban middle-class households and
the maintenance of its status and identity, higher living standards in urban areas, poor quality of formal childcare
services, and the rising participation of women in the formal economy. Add to this an entrenched patriarchal
ideology that prescribes ‘care work’ as the primary responsibility of women and the result is a sustained and
strong demand for live-in domestic workers. Employers prefer foreign domestic workers as they consider them
less demanding and more flexible when it comes to working hours. In many instances employers maintain the
upper-hand due to the fact that foreign domestic workers often have the additional risk of having insecure
immigration or employment status in the host countries.

Children are also exploited as domestic workers. For example, according to an ILO report some 688,000
children under the age of 18 are employed as domestic workers in Indonesia®. Their fundamental rights such as
access to education and health care are also usually denied.

® International Labour Organisation (ILO) study (2005), p.50, http://www.unfpa.org/swp/2006/english/chapter_3/toil_and_tears.html

® Human Rights Watch. Workers in the Shadows: Abuse and Exploitation of Child Domestic Workers in Indonesia, 2008-2009. This report
cites 2002/3 data from the ILO report on child domestic services in Indonesia. The report is available at:
http://mwww.hrw.org/en/news/2009/02/10/indonesia-protect-child-domestic-workers




Purpose of Consultation

Given the conditions migrants, particularly female migrants, face in the Asian Pacific region APWLD, CARAM
Asia, and GAATW organised a regional consultation with the UN Special Rapporteur on the human rights of
migrants Jorge Bustamante, and the UN Special Rapporteur on contemporary forms of slavery including its
causes and consequences Gulnara Shahinian, held on 24-25 October 2008 in Manila, Philippines. These three
organisations are leading networks in Asia-Pacific and globally, building coalitions advocating and campaigning
for the protection and promotion of migrant workers rights, in particular women migrant workers, who are living
both documented and undocumented.

The objectives of the consultation were to:

Raise awareness on the role and mandates of the UNSRs, the benefits of conducting consultations, its

impact, as well as its limitations.

Facilitate NGOs and migrant workers effective use of international human rights mechanisms and human

rights instruments relating to migrant workers.

Review the findings and recommendations of the UNSRs reports to the UN Human Rights Council —

including identifying strategies on how NGOs can use the report in their national level work.

Discuss current and emerging issues of concern to migrant workers/foreign domestic workers and

recommendations for the UNSRs to consider including in their reports.

Provide an opportunity for partners from around the region to discuss and share experiences and strategies

in addressing issues affecting foreign domestic workers highlighting gender discrimination in laws, practices

and policies affecting them.

Discuss regional/global initiatives for the UNSRs to consider including in their reports:

0 The Association of Southeast Asian Nations (ASEAN) Multilateral Framework Paper on Migrant Workers

0 The Jakarta Process on Migrants’ Human Rights comprehensive region-wide review of the existing
human rights protection system for undocumented migrant workers and women domestic migrant
workers

0 The Global Forum on Migration and Development.

The Joint Regional Consultation on Domestic Work, October 2008



Chapter 2  Identifying the Violations

Non-Recognition of Domestic Work as Work
In most countries domestic work is not recognised as work under national law, leaving domestic workers without
legal recourse or protection.

Many countries in the Asian and the Gulf Region that play hosts to Asian foreign domestic workers do not
include domestic work in their labour laws. For instance:

Under the Saudi Arabia Labour Law, Royal Decree No. M/15 of September 27, 2005, workers are
guaranteed protections that include limits to working hours, restrictions in salary deductions, rest days,
and mechanisms for resolving labour disputes. Unfortunately, these protections do not apply to domestic
workers.

Singapore, also a destination country, has an existing Foreign Manpower Act, but this also does not
include foreign domestic workers.

Malaysia, like Singapore, employs foreign domestic workers, primarily from Cambodia, Indonesia, the
Philippines, Thailand, Sri Lanka and India. Domestic workers are not recognised as workers in Malaysia
[although these laws may be changing] and do not also enjoy the benefits and protection under the law.
In fact, they are referred to as maids, helpers and servants. In the same manner, many sending
countries do not also have national laws that protect domestic workers.

Hong Kong is one of the exceptions. Foreign domestic workers receive a set minimum wage and are
given room to organise and lobby the government for better protections. Even though domestic work is
recognised there, gaps in protection exist and require continued advocacy. A case in point is the issue of
employment security among foreign domestic workers in Hong Kong. Their employers can always
terminate them for little or no reason. Many are thus forced to hold on to their jobs as much as they can.
Hong Kong has the Two — Week Rule, an aspect of the New Conditions of Stay Policy that allows those
terminated from their jobs to stay in Hong Kong for only two weeks to look for another employment.
Dismissed workers can stay in Singapore for seven days, 10 days in Macau and 14 days in Taiwan, to
transfer to another employer. However, finding a new employer can be
very difficult and this two-week (or less) limitation makes it very
challenging for domestic workers.

Due to lack of protection and recognition as workers, many
foreign domestic workers encounter physical, sexual and
psychological abuse. Globally, foreign domestic workers have
to endure long hours of work (often more than 16 hour days)
and they experience difficulties when applying for work
permits. They often do not get paid or are underpaid for the

work they do, and many domestic workers do not get any

days off. Many are deprived of food and live in cramped

and unsanitary living spaces and conditions. Some

employers isolate them and cut off their communication

with others - even their family back home. Many of these
exploitations inflicted on the foreign domestic worker have
been institutionalised. Governments do not provide protection
to foreign domestic workers. Participants at the consultation
asked why this is so, posing that much of the non-recognition is
due to domestic work being seen as “women’s work”. The
participants had a clear demand: Recognise domestic work as work!

Restrictive and Exploitative Migration Policies
Immigration policies are the first barrier for rights realisation in many instances. The decision on who enters a
destination country is often up to the discretion of individual immigration officials, who may discriminate based on



class, ethnicity, religion, dress or gender. Official policies are increasingly restrictive because governments want
to assure their citizens that they are taking action against immigration. Thus polices are often biased against
certain groups, particularly for “low-skilled” workers, who have very limited access to formal migration channels.
For instance the Asian Development Bank says the following in its report on migration for 2008: “...[F]ollowing
the global trend for increased selectiveness in labour immigration policy, Asian labour - receiving countries are
adopting a more open policy for professional and highly skilled foreign workers, but are attempting to limit labour
migration at lower skills levels. This has been driven by increasing global competition in attracting talented
people, as well as rising concern that the large influx of unskilled and low - skilled foreign workers may create
social friction.”’

Another example of this is how governments implement travel bans on low or unskilled labours to ‘manage’
migration. For example, Egyé)t does not accept domestic workers from other countries, except those who are
working for foreign diplomats® and Japan has a long-standing ban on unskilled foreign workers®.

Sending countries are also using travel bans to control migration, but this is often a reactive response to protect
migrants following increasing human rights violations of their citizens overseas. For example, the Philippines has
a deployment ban on Overseas Foreign Workers travelling for work to Lebanon, Jordan, Nigeria, Iraq,
Afghanistan’®; and India has banned women under 30 from leaving the country as female household workers in
order to work in Saudi Arabia™.

Even though Filipinos and Indonesians are banned from travelling to Iragq, however, many continue to migrate
there or are taken by brokers. This means these migrant workers are increasingly vulnerable to exploitation,
because their migration and work is unauthorized and the travel ban does nothing to address the human rights
abuses which were happening in the first place. This is an example of how immigration policies — including those
policies that aim to protect — put foreign domestic workers in a vulnerable position in host countries.

Another immigration policy that is having a negative impact on foreign domestic workers is the linking of
immigration status with employment status. Many foreign domestic workers are finding themselves changing
from documented to undocumented status; for example, if they change employers, leave an employer because
they are abusive, or if their employers confiscate their passports. Without proper documentation — be it a work
permit limiting them to a specific employer or loss of passport or identification documents — foreign domestic
workers have little power in relation to their employers, who can turn them into migration authorities if they
choose.

Governments must ensure that immigration and work status are ‘delinked’. When the two systems are integrated
with each other, an undocumented migrant cannot gain access to documented work. In this situation, employers
can threaten undocumented migrants with deportation if the employer were to contact the authorities. A
‘delinking’ of a person’s work status from their immigration status would ensure that labour rights are made
available to migrant workers.

Voicing our Message! United for Domestic Workers Rights (UFDWR), tea towel campaign. October 2008

” Asian Development Bank. “Migration: A win-win proposition”, Asian Development Outlook, 2008. Available at:
http://www.adb.org/documents/books/ado/2008/part020304.asp

8 Philippines government, Overseas Filipino Workers (OFW) Advisory 2008, Available at http://www.poea.gov.ph/advisory/adv2008.htm,
citing Egyptian Department of Foreign Affairs.

° Battistella, G. 2007 ‘Migration without borders: a long way to go in the Asia region’, Migration without Borders, in eds. Pecoud, A and de
Guchteneire, P. Migration without Borders, Paris: UNESCO Publishing, p. 204; and Tsuda, T. ‘Local Citizenship and Foreign Workers in
Japan’ Asia Pacific Journal: Japan Focus, Available at: htip/japanfocusory Tekeyuki Tsudaocal Ciizenship and Foreign Workers in Japan

' Department of Labour and Employment Memorandum 17 December 2007, Available at http://www.poea.gov.ph/docs/total%20ban.pdf and
“Manila keeps ban on jobs in Jordan, Lebanon®, Gulf Times, 06 Oct 2008, Available at
http://www.silobreaker.com/DocumentReader.aspx?ltem=5 910600471

T GAATW, Collateral Damage, 2007, Bangkok: GAATW, p. 129.




Soledad Pillas, a Filipino domestic worker in Hong Kong and a member of United Filipinos in Hong Kong
spoke out about the impact of specific policy affecting domestic workers in Hong Kong known as the “two-
week rule”. This rule means that when a foreign domestic worker loses her job, their immigration status is
threatened and they have two weeks to find another. The policy effectively criminalises and penalises
domestic workers who have been terminated from their job, at times for no reason. The recruiting agencies
overcharge foreign domestic workers to help them find a job. If after two weeks they need to extend their
visa, but are still unemployed, the domestic workers must pay the Hong Kong government money for this
extension. This results in foreign domestic workers borrowing money to pay for an extension of their visa.

A number of governments in Asia, such as Indonesia and the Philippines, have put in to place policies that give
a great amount of power to recruitment agencies to facilitate migration for their citizens. In Asia, recruitment is
heavily privatised, and under many recruitment policies and systems, migrant workers are not allowed to find
work for themselves, cannot leave work, and cannot even travel by themselves. Instead, they must pay for these
‘services’ that governments say will protect the migrant workers. Recruitment practices for domestic workers in
Asia create situations in which migrants become indebted even before beginning work.

Retno Paquita Dewi, an Indonesian domestic worker and a member of Asosiasi Tenaga Kerja Indonesia
(ATKI) -Jakarta, Indonesia, recounted during the consultation how her rights were violated even prior to her
migration. Just like other young people, she had dreams of finishing her studies. When her family could no
longer afford to send her to school, she thought of working abroad. She met a recruiter who promised to give
her work abroad. She was made to stay in a training agency/centre with some 300 other women. At night,
they slept on the floor, and shared only two bathrooms. After six months of training, she was sent to
Singapore to work as a domestic worker. But before her flight, she was made to sign an agreement saying
she owed money to the agency and that the payment would be deducted from her salary for six months.
Upon arrival in Singapore, the agency there confiscated her passport. After six months her contract was
terminated. She wanted to continue working so she had to deal with the agency again. She got employment,
but after five months she left due to verbal abuse and exploitation. She felt that she basically worked only for
the agency’s profit. She went back to Indonesia and after two weeks, was offered work in Hong Kong. Again,
she was confined in the training centre for seven months and made to sign a contract saying she owed the
agency a fee.

There is an assumption that foreign domestic workers cannot make decisions or cannot protect themselves;
therefore, they have to be regulated by governments. Ironically, as this consultation pointed out again and again,
regulation does not include protective measures or assurance of access to justice. Participants wondered
whether control, rather than protection, of migrants was the main priority for governments, and whether
exploitative recruitment practices were allowed because people make money out of the migration industry.

Migrants emphasise that opportunities must be created in home countries, at the same time as governments
take responsibility for the safety and security of their citizens overseas.

Discriminatory Practices

Discriminatory practices against migrant workers can happen at any time. Despite government efforts to regulate
migration, or in some cases even to protect migrant workers (albeit often through ineffective or inappropriate
measures), in practice foreign domestic workers are extremely vulnerable to discrimination. It can begin in their
home country as they prepare to migrate, during the process of migration, in the workplace, or even upon return
to their home country. On top of this, there are specific gender-related violations that migrant women workers
face.

At the start of the migration process, discrimination typically comes from employment agencies and recruitment
agencies. Recruitment is integral in the labour industry for many countries in Asia. Recruiters are partners of
government in sending migrant workers abroad. However, many overcharge migrants or implement additional
charges that migrants must pay. Migrants have to pay huge amounts in order to secure work abroad and for



over-priced additional “services” such as training, shelter and documentation. These exorbitant fees mean many
migrants leave the country in debt. Much of the migration process is becoming institutionalised in the region and
stakeholders’ ways of working are becoming normal and accepted.

Another example is mandatory health testing, which is used by destination countries to control the demographics
of the local population or to control migration. In the 2007, research conducted by CARAM Asia on the State of
Health of Migrants®?, which focused on mandatory testing, found that considerations of migrant workers’ rights
are often overlooked. Destination countries withholding entry of or deporting non-nationals based on health
testing justify such actions in two ways: (1) they claim to be protecting the national public health of their citizens
from communicable and contagious diseases; and (2) they want to avoid the economic costs of treatment and/or
care and support for non-citizens.

Once foreign domestic workers are abroad, discriminatory and abusive practices can continue in the workplace,
often the result of domestic work being a deregulated or informal work.

Dede Elah of Solidaritas Perempuan, Indonesia said during the regional consultation that when she worked
in Saudi Arabia, her passport was kept by her employer. She was subjected to long hours of work, having to
wake up at five in the morning and labour until three the following morning. She was lucky if she got to sleep
for four hours each day. She also had little food and was allowed only to eat the leftovers of her employers.
She was also verbally abused by her employer’s children. She wanted to leave her employer, but was afraid
to do so because the police might arrest her. She was also worried that she did not have money to bring
home and pay her debts to her sponsor. Dede was therefore forced to endure the harsh conditions of her
work as a domestic worker.

Discrimination also occurs in relation to debt payment practices. In some countries, the fees owed by the migrant
to the recruitment agency are deducted automatically from the first three to six months of employment. In
Indonesia, once they start working, they are forced to start payment. In other situations, foreign domestic
workers pay off the debt while working overseas only to face new debts from additional, over-priced fees for
housing or food charged by their employers. As many foreign domestic workers live in the house of their
employers and as there are few/no regulations regarding standard of living or fee reduction for accommodation,
this can be a common exploitative and discriminatory practice. This makes it difficult to escape from debt
bondage. In some cases, as mentioned by Retno Dewi (see case above), once her debt was finally paid to the
recruiting agency and her full salary was going to be paid all to her, her contract was terminated and she had to
find new employment.

Discrimination does not happen only within the house of employers. Governments justify the standards — or lack
there-of — that they set for migrants. Immigration matters are not included in the discrimination policies and law.
The vulnerability of migrants at each stage of the migration and work process should be addressed.

While some countries have established mechanisms for migrants, they are not very effective, especially for
migrant workers. Some violations happen prior to migration, and if one is already working abroad, it becomes
difficult to file a complaint at home. While there are some agencies that are found guilty of discriminatory
practices, they often can just change business names and continue operating. It is also difficult for migrants to
press charges for abuse or assault when they may be living or working undocumented in another country.

Nang Hearn of Shan Women'’s Action Network (SWAN), Thailand/Burma, said Burmese women migrants are
doubly burdened because they face discrimination as migrant women (exploitative work situations as
undocumented workers, no access to health care for risk of deportation), as well as because of the political
situation in their country which means they often cannot return. There have been many cases of Burmese
women migrant workers being raped, sexually harassed or experiencing violence in Thailand. It is extremely
difficult for these women to file complaints or press charges against their perpetrators.

2 CARAM Asia. State of Health of Migrants 2007: Mandatory Testing.
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Migrants are at the losing end of the migration process. In migration processes, many people and institutions
have accepted discriminatory practices as normal and routine. Regulatory measures must re-examine accepted
norms and instil frameworks of equality and rights.

Labour Rights and ‘Decent Work’

Recently, there is increasing recognition of domestic workers as a large unprotected sector whose work is
invisible. ILO standards regarding domestic workers are now being developed. Domestic workers and
advocates at the regional consultation were committed to being involved in the process of developing this ILO
Convention on Domestic Work, and advocating for the inclusion of specific protections. The convention would
provide an opportunity to define what ‘decent work’ means for domestic work. However, there is some concern
that the convention will not address foreign domestic workers, and therefore, will not assist in protecting a vast
number of domestic workers who are working overseas, whether documented or undocumented. This means
many of the concerns raised by foreign domestic workers during this regional consultation will go unaddressed.

In addition to focusing on the ILO convention, domestic workers at the regional consultation highlighted job
insecurity as a problem hindering ‘decent work’. In Hong Kong, for instance, a contract can be terminated
anytime by either employer or employee. Nevertheless, a foreign domestic worker is at a disadvantage because
she is given only two weeks to find another contract, and usually has to obtain the new contract from agencies
outside of Hong Kong.

‘Unified contracts’ between recruitment agencies in home and host countries also severely threaten labour rights
of domestic workers. The regional consultation highlighted a unified contract between recruitment agencies in
the Philippines and Saudi Arabia, in which an employment contract in Saudi Arabia replaces one that might have
been signed by the migrant at the start of their journey in the Philippines. This ‘contract substitution’ means that
migrant workers cannot see the contents of contract before departure. Further, Saudi recruiters are not liable for
violations or abuses, but place liability on the Philippine recruiter, making accountability all but absent.

Social and Economic Costs of Migration on Women'’s H ealth

The presentations and discussion during the regional consultation highlighted that there are many social and
economic costs to women'’s health when they migrate. The most basic concern is that most migrant workers are
denied access to health services when working overseas; this is especially the case with domestic workers who
are not often recognised under labour laws.



For migrant women, many women have little or no access to access to sexual and
reproductive health information. There is also limited information and many
misconceptions about the causes of HIV/AIDS. Globally, migration and mobility
have been implicated in the spread of HIV, and this has lead to stereotyping and
stigmatising migrants as “AIDS carriers” — many governments responded to this
fear by implementing mandatory HIV testing of all migrants.

Among female domestic workers there are many cases of mental health issues,
work-related injuries and/or permanent injuries. Temporary trauma happens as a
result of abuse, and there are few, if any, services available to receive assistance or
counselling in either countries of destination or countries of origin. When they return home,
some cannot work again from either physical injuries or mental health problems.

Carolyn Sobritchea, Chairperson of Action for Health Initiatives (ACHIEVE), Philippines shared the results of a
study conducted in the Philippines, which found that most female domestic workers belong to the age group of
25-29 years old. Many of them are married thus they leave their children behind. Migration has also caused the
break-up of families and unwanted pregnancies.

There was a study conducted in the Philippines that says children of overseas Filipino workers, aged 13-16, are
worse off than children of non-migrants. For example, some children of domestic workers are no longer going to
school and wait to be ‘petitioned’. Children of domestic workers in Italy, of the first and second generation, are
no longer going to school. They are just waiting to be petitioned by their family members abroad. Ms. Sobritchea
recommends a thorough study on social and economic costs of migration, and to integrate studies to see how
overseas domestic work affects our social and economic life.

Bernard D. Sami of Arunodhaya Migrant Initiatives (AMI), India, talked about how more women are migrating —
more women leaving South Asia than men — and the response of the Indian government was to increase the age
of migration for women to 30 years. The power to negotiate with the receiving state is absent in the country of
origin, and this leads to inferior status of women in destination countries. In Kerala, India, which is considered a
model for a sending state, suicide rates, divorce, and depression are high. Migrant workers leave their country
with high debts in order to pay for their migration. When they reach the destination country, they have to pay
their debts - equivalent to several months of salary. Migrant workers are not really making money and not able to
send children to school. As a result of this, suicide rates are very high. This is one of the economic and social
costs of migration. Governments are benefiting from remittances, but households are not.

Sheikh Rumana, of Bangladesh Ovibasi Mahila Sramik Association (BOMSA), spoke about the horrible
conditions that many Bangladeshi domestic workers suffer from their employers. Rumana herself is a former
foreign domestic worker who had travelled to Malaysia and experienced exploitation. Drawing on these
stories, she questioned whether the ‘benefits’ of migration — such as remittances — outweighed the social
costs of migration. "Our remittances have saved our families and further helped our country. But when we
return home, we are in the same situation like before. None of our contributions are visible in our village lives.
Yet, being away from home for so long had given rise to considerable emotional strain for both me and my
parents," she said.

Access to Justice

Foreign domestic workers face multiple barriers that restrict their access to justice. Many rights for migrant
workers and domestic workers are not covered by law in destination countries. Those rights that are protected,
such as remuneration of unpaid wages, in practice tend to end up being ignored or settled through negotiation
with the employer and this often results in workers not receiving full back-pay. It is hard for foreign domestic
workers to access justice of any kind because they are often in vulnerable positions based on immigration status,
limited understanding of legal processes in another country, and/or language barriers. The employer usually
uses the immigration status of the migrant worker as leverage and can threaten deportation if a complaint is
reported.



Another significant challenge is that cases of abuse of domestic workers can take years before reaching trial.
This means the foreign domestic worker must either secure extended stay in-country to participate in the trial
(usually with no permission to work) or will be sent back to their home country and will not see the outcome of
their case. Governments, therefore, must be urged to urgently expedite processes.

Another concern is that domestic workers cannot access justice when they need it — including fair courts with
due process — because they are accused of crimes. In some countries, employers falsely accuse domestic
workers to prevent them complaining about abuse. In these situations, foreign domestic workers are frequently
denied access to lawyers, translators, or their consulates when accused.

Nisha Varia from Human Rights Watch highlighted the need to reform the law, and for real protection of the
freedom to organise and form associations for foreign domestic workers. Public awareness campaigns, SMS
hotlines, and the use of media to expose abuses are effective strategies. Expedited and time-bound justice
processes are essential.

Case 1: A speaker at the regional consultation told of her sister, a domestic worker in Riyadh, Saudi Arabia.
She was raped several times by her employer and got pregnant. She ran away, but when she sought
assistance from the embassy, they suggested that she return to her employer. She was brought to court and
sentenced to two years in prison for getting pregnant without being married. The government did not provide
her with legal assistance.

Case 2: In Hong Kong, when criminal cases are filed by employers, there is access to a lawyer for the
domestic worker. But in reality, the lawyer will only interview the client 30 minutes before the hearing. The
quality of legal service is questionable as lawyers usually work for settlement of the case. The bureaucratic
process in filing a case discourages domestic workers from doing so. Further, while they have cases in court,
their families do not receive remittances or support from the domestic worker, who is not allowed to work.
Unlike other countries, in Hong Kong, laws and policies are not lacking, but the laws in practice make it
difficult for foreign domestic workers to realise rights they are supposed to have.

Case 3: Sha Najak from Transient Workers Count Too (TWC2), Singapore, said it is difficult to get justice in
Singapore because one has to endure a complicated bureaucratic system, produce evidence, and wait a
long time to see concrete action taken. When migrants have on-going cases, they suffer stress during
interrogation. As a result, many withdraw their cases and go for settlement. There is also a lack of services
and facilities addressing the trauma of domestic workers. For those who have on-going cases, there is also a
problem of securing shelter. In Singapore, only the Philippines and Indonesian embassies have shelters for
their nationals. Local police follow up on cases, but only cases where migrant workers or domestic workers
decide to report to police; other cases will not be considered. Some migrants do not report because they are
ashamed.

Odds are stacked against foreign domestic workers accessing justice. It is extremely challenging to overcome so
many obstacles — from navigating legal procedures, language barriers, financial costs for legal services, and
threats of deportation from employers — in order to succeed in filing a complaint, much less seeing the complaint
and court process through. Changes must occur in both policy and practice in order for foreign domestic workers
to have these fundamental rights available.



Chapter 3  Using the UN HR Mechanisms: Overview oft he UNSR Human
Rights of Migrants and UNSR on Contemporary Forms o f
Slavery, including its causes and consequences
mandates and their reports

A major aim of the regional consultation was that civil society groups, including self-organised groups of
domestic workers, learn more about the role and mandates of the United Nations Special Rapporteurs (UNSRs),
how civil society can engage with them, and what the UNSRs will focus on in the next few years.

Mandates of the UNSRs

The UNSRs are appointed by the UN Human Rights Council, allowed a maximum
tenure of six years, and are independent of the UN (they are not UN staff
members and are not paid by the UN). They are provided only with technical staff
and support to perform their functions and have a mandate to monitor, advise and
report on major human rights themes and phenomena worldwide or on human
rights situations in specific countries. They do this work specifically through the
following activities: communications, press release, country Vvisits, thematic
studies, report on activities and follow ups.

Specifically, the UNSRs communicate with governments to obtain clarification on

reports of violations received. Information can also be submitted by anyone who are

victims of violations or have knowledge of violations. Based on the letter, the UNSRs can make
recommendations on what actions to take. In all communications, the source of information is kept confidential.

During the consultation, a participant from the Philippines shared the strategy used by two organisations —
Gabriela and Karapatan — in addressing the issue of extrajudicial killings in the country. If there is no access to
the legal system in the country, it is possible to turn to the UNSRs. When the UNSR on Extrajudicial, Summary
and Arbitrary Executions, Philip Alston came to the Philippines, he received many reports from
NGOs and the government. People’s organisations and victims filed complaints and used
the special procedures of the UN to address extrajudicial killings. After complaints were
heard and included by UNSR in his report to the UN Human Rights Council, the
Philippines Government was very surprised. As a result, human rights violations
have somewhat lessened in terms of actual killings. This shows that the mechanism
can be effective. The situations and complaints of migrant workers can also be
brought to the attention of the UNSRs for action.

UNSRs visit two to three countries per year to meet with government and civil society
to better understand the situation in-country and to enhance awareness on specific
concerns or violations. A country mission report with conclusions and recommendations
is prepared after each visit and presented at the UN Human Rights Council.

The UNSRs on the human rights of migrants, and on ¢ ontemporary forms of slavery, including its
causes and consequences

The mandate of the UNSR on the human rights of migrants was established in 1999 by the United Nations
Commission on Human Rights, pursuant to its resolution 1999/44. The Commission requested the Special
Rapporteur to “examine ways and means to overcome the obstacles existing to the full and effective protection
of the human rights of migrants, including obstacles and difficulties for the return of migrants who are
undocumented or in an irregular situation”. It covers all countries irrespective of whether the country has ratified
the Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families or not.

The mandate of the UNSR on contemporary forms of slavery, including its causes and consequences was
established in 2007 by Human Rights Council Resolution 6/14. Part of this Special Rapporteur's mandate is to
“respond effectively to reliable information on alleged human rights violations with a view to protecting the
human rights of victims of slavery and preventing violations”, as well as to “take into account the gender and age
dimensions of contemporary forms of slavery”. The UNSR replaced the Working Group on Contemporary Forms



of Slavery in order to better address the issue of contemporary forms of slavery within the UN system. A slave,
as defined in the 1926 Slavery Convention is “person over whom any or all of the powers attaching to the right of
ownership are exercised.” Slavery is “any form of dealing with human beings leading to the forced exploitation of
their labour”. It is a state marked by the loss of free will where a person is forced through violence or the threat of
violence to give up the ability to sell freely his own labour power. During the consultation, the UNSR Shahinian
said at this point she would like to focus on domestic labour, forced labour and child labour — her aim is to focus
on contemporary forms of slavery not covered by other mandate holders, although she will cooperate with other
mandate holders.
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Mandate holders (the Special Rapporteurs) carry out country visits to
investigate the situation of human rights at the national level. They typically
send a letter to the government requesting to visit the country, and, if the
government agrees, an invitation to visit is extended. Some countries have
issued “standing invitations,” which means that they are, in principle, prepared
to receive a visit from any special procedures mandate holder.

During such missions, the UNSRs assess the general human rights situation
in a given country, as well as the specific institutional, legal, judicial,
administrative and de facto situation under their respective mandates. During
the country visit the experts will meet with national and local authorities,
including members of the judiciary and parliamentarians; members of the
national human rights institution, if applicable;  non-governmental
Gigi Francisco organisations, civil society organisations and victims of human rights
violations; the UN and other inter-governmental agencies; and the press when
giving a press-conference at the end of the mission. After their visits, special procedures mandate-holders issue
a mission report to the UN Human Rights Council including their findings and recommendations.

The Philippines and Indonesia have invited the UNSR on human rights of migrants in the past. From 20 May to
01 June, 2002, the then UNSR on human rights of migrants visited the Philippines and noted the vulnerability of
Filipino migrant women to sexual exploitation, trafficking and smuggling, especially those recruited as
entertainers, travelling as mail-order-brides, and domestic workers'®. Some of the recommendations of the
UNSR included:

(1) Continued government negotiation with receiving countries in order to conclude agreements and devise
policies for the revision of immigration policies and the regularisation of immigrants where there is a strong
demand,;

(2) Strengthen action to combat illegal recruitment, trafficking and smuggling;
(3) Prompt enactment of a law on trafficking and smuggling and absentee voting; and

(4) Provision of adequate resources so that policies are adopted and programmes are implemented to ensure
the application of international human rights standards concerning the apprehension of irregular migrants,
deportation, family reunion and conditions of detention.

From 1-21 December 2006, the UNSR on human rights of migrants visited Indonesia to examine the aspects of
the migration process, giving particular attention to the situation of female domestic workers™. The UNSR noted
the precarious situation of Indonesian female foreign domestic workers and encouraged Indonesia to uphold its
international and internal commitments to protect migrants in general, both inside and outside the country.

APWLD, CARAM Asia and GAATW have likewise utilised the UN Special Procedures mechanisms through:
Communicating with the UNSRs present in the promotion and protection of the human rights of migrant

workers,

Organising regional consultations and roundtable discussions to develop more effective collaboration in
highlighting the plight of migrant workers around the world and to develop protection mechanisms for
them within the mandate of the UNSRs; and

Discussing ways of effectively utilising the UN mechanisms.

The reports of the UNSR human rights of migrants have highlighted the multiple factors which make foreign
domestic workers an extremely vulnerable category, the scope of their work and their entitlements to protection

13 Report of the Special Rapporteur, Ms. Gabriela Rodriguez Pizarro, submitted pursuant to Commission on Human Rights resolution
2002/62. Available at http://www.unhchr.ch/Huridocda/Huridoca.nsf/TestFrame/44a782e3f781212dc1256c8400437b2a?0Opendocument
4 Report of the Special Rapporteur on the Human Rights of Migrants, Jorge Bustamante. Available at
http://daccessdds.un.org/doc/UNDOC/GEN/G07/112/04/PDF/G0711204.pdf?0OpenElement




under international human rights law. In 2007, the UNSR human rights of migrants, Jorge Bustamante told the
Third Committee (Social, Humanitarian and Cultural) that:

“Despite general agreements on the positive aspects of migration for development, the focus of States
had largely been on controlling the movements of migrants, rather than on protecting their rights. There
was a trend towards seeing migrants as commodities, rather than as people with rights afforded to them
through the international human rights framework. He urged states to incorporate a human rights
perspective into their discussions, whether they were countries of origin, transit or destination. Human
rights could be part of the agenda at the regional, bilateral or global level”."

The former UNSR on human rights of migrants, Gabriela Rodriguez, dedicated one of her annual reports to

analyse in detail the issue of the human rights of foreign domestic workers in the light of the principal

international human rights instruments.*°

The July 2008 report of the UNSR on contemporary forms of slavery, including its causes and consequences,
Gulnara Shahinian focuses on domestic work, in addition to forced labour and child labour'’. The UNSR explains
in the report that “domestic workers are especially vulnerable to forced labour because of the unprotected nature
of their work, the highly personalised relationship between the worker and his or her employer and their insecure
legal status in the host country. Domestic work takes place in the private household and the worker has to resort
to clandestine means of communication with the outside world, which is typically excluded from where he or she
is confined. Foreign domestic workers are especially vulnerable because of their insecure legal status in the
country in which they work. Domestic service is used as a cover mainly to lure women and girls into employment
abroad, while deceiving them about the real nature of their work. For many, seeking employment away from
their homes or outside their country of origin is the only means to escape poverty.”?

The 2008 Asia Pacific regional consultation with the UNSRs is an important mechanism for Asia Pacific NGOs’
regional and international advocacy work and provides direct access to the UNSRs. NGOs and individuals are
able to provide the UNSRs with critical information on political realities, socio-political contexts and specific
cases of human rights violations of the human rights of migrant workers, and discriminatory practices in laws,
policies, and practices. The consultation provides an opportunity for collective engagement and strengthens links
with national, regional and international partner organisations working on migrant workers rights to collaborate
more effectively with the UNSRs on the promotion and protection of the human rights of migrants.

Lynnsay Francis, UNSR Jorge Bustamante, UNSR Gulnara Shahinian, Beatriz Mena- Perez and Elizabeth Wabuge of the
Office of the United Nations High Commissioner for Human Rights

!5 Jorge Bustamante (2007) Report to the Sixty-second General Assembly, Third Committee. GA/SHC/3895, 26 October 2007.

!° See E/CN.4/2004/76

7 http://www.unhcr.org/refworld/topic,4565¢22532,459b7d4e2,48¢108¢02,0.html

'8 Gulnara Shahinian (2008) Promotion And Protection Of All Human Rights, Civil, Political, Economic, Social And Cultural Rights, Including
The Right To Development. Report of the Special Rapporteur on contemporary forms of slavery, including its causes and consequences.
United Nations General Assembly Human Rights Council, A/HRC/9/20, 28 July 2008.
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Chapter 4 Regional and International Processes and Growing Momentum
Around Domestic Workers’ Rights

The growing momentum around the world on the rights of migrant workers and on foreign domestic workers has
helped focus this consultation on the theme of greater protection for foreign domestic workers. Discussions at
the ASEAN and at the Global Forum on Migration and Development (GFMD) on migrant workers are happening
alongside specific discussions on domestic work by the Jakarta Process and in the ILO’s development of a hew
convention on domestic work. Importantly, there are also a couple of civil society campaigns around domestic
work, including the United for Domestic Workers’ Rights campaign, which calls for One Paid Day Off a Week.
The regional consultation was timely in complementing these regional and global processes addressing
migration and domestic workers, and the UNSRs were asked to consider engaging in them to ensure human
rights approaches are taken and that agendas of migrants are taken forward.

The regional consultation was held a few days before the 2008 GFMD and parallel civil society events. Along
with focusing on domestic work issues, discussions during the consultation also highlighted concerns about the
GFMD, including its promotion of the role of migrants’ remittances in furthering developing country dependency,
the promotion of temporary migration (including that of domestic workers), and the sidelining of rights for
undocumented migrants.

Below are some of the international and regional frameworks, processes, and initiatives as mentioned that take
on the issue of migration.

ASEAN Multilateral Framework on Migrant Workers

In April 2006, the civil society-trade union comprised Task Force on ASEAN Migrant Workers was formed. It is a
regional mechanism for consultations among civil society organisations (CSOs), trade unions, international
agencies and relevant government ministries /departments. It serves as a platform in protecting and promoting
the rights of migrant workers and reports to the ASEAN Secretariat, Senior Labour Officials Meeting (SLOM),
and relevant national ministries. Sinapan Samydorai, the Convenor of the Task Force, explained that one of its
tasks is to conduct consultations with stakeholders to draft an instrument for the protection and promotion of the
rights of migrant workers. The draft model it developed served as the basis for the ASEAN Declaration on the
Protection and Promotion of the Rights of Migrant Workers which was signed in January 2008 in Cebu,
Philippines. The ASEAN Declaration has its limitations, as it is non-binding and has no time frame for
implementation. The Declaration does not recognise domestic work as work. It does not deal with regularisation
of undocumented workers, with the rights of the family of migrant workers, and with the issue of stateless
children.



The Task Force, just like other regional mechanisms faces many challenges that include the implementation of
decent work, the treatment of workers not as commaodities, and respect for basic rights of humans.

Jakarta Process on the Human Rights of Migrants

The Jakarta Process is a regional process aims to address the continuing lack of recognition and protection of
undocumented migrant workers and women migrant domestic workers. It is comprised of 13 NGOs, two
migrants associations, and five national human rights institutions (NHRIS). In its first consultation in 2006, the
UNSR on the human rights of migrants was also present. The Process carries out a review of existing human
rights protection for migrant workers in the region. It also monitors the trends in the region such as economic
globalisation in which cheap labour and commodification of labour push undocumented migrant workers and
their vulnerability; securitisation and trafficking action; a more active trade union; wider cooperation of CSOs;
new development in the ASEAN; a regional consultative process; and a network of NHRIs.

The Jakarta Process seeks changes in the region that include having:

(1) Norms and standards related to policy and program and actions toward migrants in irregular situations and
foreign domestic workers;

(2) Independent, representative and effective NHRIs;

(3) Strong, dynamic genuine participation of CSOs; and

(4) Culture of human rights in States and civil society.

Tati Krisnawaty from the Secretariat of the Jakarta Process further explained
that for its part, the Process holds dialogues with key allies and other
stakeholders, formulates normative framework, and develops monitoring tools
and effective implementation standards. It networks with the Asia Pacific Forum
of National Human Rights Institutions for exchange of information and
collaborative initiatives that include exploring opportunities to expand global
solidarity. However there is a need to synergise the various existing initiatives
for promoting human rights in the region; strengthen the human rights
infrastructure, including constitutions in each country; create political space; and,
improve media coverage by providing training and sensitisation to migrant rights
issues.

Regional Campaign of the United for Foreign Domesti ¢ Workers Rights

The regional campaign on “One Paid Day Off” for foreign domestic workers was
launched in November 2007 in Singapore. It is a strategic tool to organise and
build collective campaigning power among foreign domestic workers and their
allies in the region. Some of the key messages in the campaign call for foreign
domestic workers’ access to public health services, access to justice and free
time for recreation and/or rest (one paid day off). Asfinawati Ajub mentioned that
campaigns such as these are necessary for the standardisation of regulations to
uphold the rights of foreign domestic workers as workers, the recognition of
domestic work as work, and the fulfiiment of the rights of domestic workers that
include freedom of association, collective bargaining, decent work conditions,
decent wage, and social security, among others. There are still many things to
be done and these include strengthening and expansion of foreign domestic
workers organisations; building massive awareness and recognition of the issue;
intervention on regional policy making; and, engagement on regional and

international human rights procedures. There are obstacles such as xenophobia

Retno Dewi and patriarchal culture faced in making change possible but at the same time,
there are also opportunities that exist to make things happen. These include the existence of NHRIs, a regional
declaration on migrant workers rights, and regional human rights bodies and opportunities to build human rights
mechanism.



International Labour Organisation

The International Labour Organisation (ILO) is the only 'tripartite’ United Nations agency that brings together
representatives of governments, employers and workers to jointly shape policies and programmes for the
promotion of decent work in the world. It is also the global body responsible for drawing up and overseeing
international labour standards. Its mandate is decent work for all. For decent work to take place we need jobs,
not just livelihood but the opportunity to make choices, protection against uncertainties and opportunity to
influence decisions, through social dialogue. To do this, there is a need for the application of international labour
standards, technical cooperation, collecting and disseminating knowledge.

During the regional consultation, it was reported that standards regarding domestic workers are now being
developed by the ILO. According to Keiko Niimi, Deputy-Director of the ILO Sub-Regional Office in Manila, the
ILO recognises that domestic workers are the largest unprotected sector, their work is invisible, and yet their
work is valuable. The elements of standards being developed would include general principles, call on ratifying
states to periodically review a policy, encourage consultations, and address special characteristics and
conditions.

A Domestic Workers Convention will be up for debate and voting at the International Labour Conference (ILC) in
2011. This will be an excellent opportunity to galvanise support for domestic workers rights.

Global Forum on Migration and Development (GFMD)

In September 2006, the UN General Assembly convened a High-Level Dialogue
(HLD) to discuss the nexus between migration and development. The then UN
Secretary General Kofi Annan believed that it should mark the beginning of
inter-governmental discussions about migration and development. He proposed
the creation of a Global Forum that would permit states to continue a sustained
policy dialogue on migration and development within a proper structured
framework. The majority of the more than 127 countries represented at the High-
Level Dialogue expressed interest and support for the creation of a permanent
Global Forum on Migration and Development; one without UN involvement.

The GFMD is a government-led initiative that is open to all 192 United Nations
member states. It is not a decision-making or policymaking body. It is a
voluntary process that provides a platform for policymakers to share information
on ideas, good practices and policies regarding migration and development, and
to explore new initiatives for international cooperation and multi-stakeholder
Irene Fernandez partnerships.

The first GFMD held in Brussels, Belgium in 2007 discussed the following topicslg:
Human Capital Development and Labour Mobility: Maximising Opportunities and Minimizing Risks
Remittances and other Diaspora Resources: Increasing their Volume and Development Value
Enhancing Institutional and Policy Coherence, and Promoting Partnerships

Conclusions of the First GFMD session are summed up in the following points:
That migration is an opportunity, not a threat; as such, migration policies can contribute to development
and to achieving the Millennium Development Goals (MDGSs); that development policies can harness
best the potential benefits of migration.
That temporary labour migration can be a flexible way of meeting labour surplus and shortage across
countries.
Those more circular forms of migration and sustainable return would enable temporary labour
movements to be better linked to the skills and development needs of the source country, and to be
factored into the skills requirements of the destination country. Also, the return or circulation of skills and
other assets of more permanent migrants can reinforce development efforts in origin countries.
Those remittances to developing countries are one of the largest sources of external finance for
developing countries, and can represent a large share of Gross Domestic Product (GDP) for some of
them. The World Bank estimates that recorded remittances to developing countries (i.e., excluding

19 GFMD 2007 official website. http://www.gfmd-fmmd.org/




informal flows) reached US$206 billion in 2006, almost two-thirds of foreign direct investment (US$325
billion), and almost twice as large as official aid (US$104 billion) received by these countries.
Remittances are also considered to be more stable and evenly spread than other financial flows such as
official development assistance or foreign direct investment, and are also considered to be counter-
cyclical.

That remittances cannot be appropriated by governments, but their positive impact on development can
be increased through options, incentives and tools designed and implemented by governments in
partnership with other relevant actors.

That reducing remittance costs can create incentives for migrants to use formal remittance channels.
Increased formalisation of remittance transfers also enables better policy planning for development and
for responding to the possible negative impact of these flows.

The next GFMD session was held in Manila, Philippines on October 29-30, 2008. As with the first GFMD session
in Belgium, consultations with civil society organisations (CSO) were again held, this time on October 27-28,
2008.

The theme of the second GFMD was “Protecting and Empowering Migrants for Development,” which is meant to
call on the host and sending countries to “share responsibility” to ensure the developmental effects of migration®’.
The second GFMD discussed the following topics in roundtable sessions:

Migration, Development, and Human Rights
Secure, Legal Migration can Achieve Stronger Developmental Impact
Policy and Institutional Coherence and Partnerships

The GFMD process, specifically the second GFMD meeting, was addressed at the
consultation where the participants expressed concern over the extremely limited
opportunities for CSOs and migrants to engage with governments during this Forum.
There is also a marked lack of participation of migrant workers themselves in the
GFMD. Although the ‘Official Civil Society Days’ organised by the GFMD host
country may have provided some opportunity for civil society participation, this
event was a closed event with only 200 participants selected to attend — of whom
very few were migrant workers or grassroots organisations. It is also uncertain how

the ‘Civil Society’ days of the GFMD will actually impact the governments as there
was very little time for CSO-government dialogue. Concern was also expressed that
governments will focus more on migration opportunities and the benefits of
remittances for national GDP than on migrant rights or labour rights in their discussions.

Some participants also viewed the GFMD as part of a corporate agenda that
pushes for deregulated labour and builds a dependency whereby families,
communities, and even nations depend on migrant workers and their
remittances. Migrant workers are called heroes of the nations in some
countries, but in actuality they are “commodities for export”. GFMD
should discuss concrete issues faced by migrant workers as well as
concerns with countries that make labour export as a lifeline. The
rights of migrants remain to be on committed to on paper.

20 GFMD 2008 official website for government and CSO, http://www.qgfmd2008.org/




Chapter 5 Recommendations

On the final day of the regional consultation the participants, including foreign domestic workers and former
migrant workers, held group discussions amongst themselves to come up with a list of key recommendations for
relevant stakeholders. Below is a compiled summary of recommendations.

A. Domestic Workers
The recommendations below apply to all domestic workers, regardless of their status of documentation.

Recommendations to governments
Domestic workers should be covered by national labour laws, including foreign domestic workers.

There should be job options for women at home that include decent work with decent pay. Women
should have the choice to migrate if they wish, but there should be protection in place for migration that
meets human rights standards.

Free pre-departure and post-arrival training should inform workers of their rights. Rights based trainings
and briefing need to be given to employers.

Recruitment fees should be borne by employers and not migrants.

Governments should regulate agency activities with rights based monitoring, reporting and redress
systems, ensuring transparency in recruitment processes. Inspections of agencies should not be
announced and should be conducted by an independent party.

Direct hiring should be allowed and regulated in national law.

Employers should not withhold passports, contracts and other personal documents. Migrant workers
should have duplicate copies (access to certified true copies or other options provided by government)
of their documents before they migrate.

Migrant workers should be able to travel with their families. Family reunification needs to be facilitated by
governments.

Migrants should be ensured the right to marry in country of destination

Domestic workers should have access to health care, without their health being linked to their
immigration status. Mandatory testing should be removed from migration requirements.

Psycho-social services need to be provided for migrants and their children.

Occupational health and safety systems must also be in place in the domestic work sector, targeting
employers for implementation.

Laws must allow migrant workers to form and join unions and associations.
Embassies and consulates should actively monitor protection of domestic workers.
Migrant workers should have the right to change employers.

Migrant children have the right to education. Both sending and receiving countries need to provide all
children with schooling.

International human rights standards, including the UN 1990 Convention on Migrant Workers should be
ratified and included in policies of origin and destination countries

Immigration policies should protect migrant workers’ access to justice.

Access to justice and due process must be granted to foreign domestic workers, especially in the Middle
East. Justice processes need to be expedited and time-bound, giving migrant workers access to
lawyers, translators and their consulates.

Government to government referral should be put into place in situations in which migrant children are
born and become stateless.



Country-specific recommendations

Most of the Arab states practice the “kafala system”, a sponsorship system, which ties the migrant
worker to a particular employer. This system has shown itself to create unequal power relations, where
the documents of the migrant worker are withheld, working conditions determined by the employer, and
the migrant is not able to leave his / her job in search of another. As such, the kafala system should be
replaced with a more transparent and open system which allows migrant workers to change employers
and have possession of their own documents.

Indonesian law no. 392004 on placement of migrants should be abolished, and the Indonesian
government must close Terminal 3 in Jakarta.

Hong Kong’s 2003 levy on migrant workers and the two-week policy should be abolished.

The Philippines bill for domestic workers should be implemented.

Recommendations to Civil Society Organisations (CSO s)

Civil society groups should organise at the grassroots level to ensure that laws to protect migrant
workers and domestic workers are enforced.

A coalition of sending countries that can protect their nationals’ rights should be fostered.
CSOs should use treaty bodies and mechanisms of the Office of the High Commissioner.
CSOs must engage domestic workers in lobby efforts.

NGOs should provide information and training to grassroots organisations and migrant workers on
mechanisms available to protect their rights.

B. Relationship with UN Special Rapporteurs (UNSRSs)

The filing of complaints at the UN Human Rights Council through the UNSRs needs to be pursued.
APWLD, GAATW, and CARAM-Asia can call on their member organisations and networks to submit
complaints.

It is important that the UNSRs acknowledge the receipt of these complaints and information. It is also
hoped that these complaints and information will form part of their reports to the UN Human Rights
Council.

The complainants (individuals, groups and concerned networks) should be informed of the
developments and updates regarding their complaints.

C. Recommendations for Regional Mechanisms

Regional mechanisms should be compliant with international human rights standards, that should
include right to remedy from abuses suffered abroad.

Civil society, especially migrant workers, and NHRIs should have genuine participation in the process of
human rights standard setting in regional mechanisms.

A Regional Special Rapporteur on human rights of migrants should be appointed whose work will focus
on monitoring the development of the human rights situation of migrant workers.



Chapter 6 Conclusion

The consultation objective of hearing the voices of foreign domestic workers, migrant workers, and grassroots
organisations working with and supporting migrants has been met. Speakers talked about the various issues
confronting female migrant workers and gave recommendations on how these issues can be addressed. The
UNSRs presented, listened to the experiences and recommendations from foreign domestic workers and
engaged in the discussions.

UNSR on contemporary forms of slavery, including its causes and consequences Gulnara Shahinian said she
learned a lot from the consultation. Many issues were new to her and she said she will compare them to what
she already knows. The issues being undertaken by her office have many commonalities with domestic workers
issues. She gave the following suggestions based on what she heard:
To have a database or registry on migrants and violations of migrants’ rights. This will make it easier to
make an analysis on how violations happen, and how to address these issues.
To have a regular exchange of information.
To look into laws and see how many national laws are incompatible with labour laws, from human rights
and gender perspectives. She suggested analysing laws to see where gaps are.
To look into opportunities to fund migrant workers. Even if countries ratify conventions, there are no
funds from government to agencies for the translation and implementation of these conventions into
national level laws. When migrant workers ask for assistance there is no fund and no person responsible.
To look into approaches to harmonise the laws in entire regions. NGOs could raise these issues,
establish database, and come up with common policies. There are existing bilateral agreements as well
as multilateral agreements.
To look into the European Union social charter Chapter 19, which has a binding mechanism, as a model.
Conventions were made at a time that there were dynamic issues happening. Conventions should be
more victim-centred. Look into newer options and newer laws.
To provide training. If people wish to stay home and not migrate. For women, for example, there should
be extensive training programmes to start grants for development, not credit.

UNSR Shahinian likewise said that most of the recommendations given by the participants will be in her report
but she needs time to assimilate the ideas presented. She promised to send her report to the co-organisers of
the regional consultation.

UNSR Bustamante likewise shared UNSR Shahinian’s thoughts on the importance of the regional consultation
with the participants, especially in terms of ideas and information shared. They are useful when the UNSRs write
annual reports. He said he will try to incorporate the recommendations made during the consultation into his
report(s). At the same time, he suggested the submission of these recommendations to a review by someone
who has legal/ international human rights expertise, to ensure that these recommendations are congruent with
existing laws and recommendations, so as not to jeopardise the legitimacy of what we have done. UNSR
Bustamante said that we are missing the acceptance and recognition from governments of the existing
economic demands for the labour force of undocumented immigrants.

The regional consultation participants expressed hope that the consultation will
become a more institutionalised process and that there would be a more regular
sharing between foreign domestic workers, civil society working closely with
self-organised groups of domestic workers, the UNSRs and the OHCHR.

This consultation with the UNSRs was an important opportunity for foreign
domestic workers, migrants and NGOs to raise concerns about the
treatment of foreign domestic workers with the UNSRs, who in turn will be
able to advocate on these concerns at the international and national level.
Through a variety of sessions, participants were able to provide the UNSRs
with critical information on political realities, socio-political contexts and
specific cases, of human rights violations of the human rights of migrant
workers, discriminatory practices in laws, policies and practices. The
consultation provided an opportunity for collective engagement and strengthened
links with national, regional and international partner organisations working on



migrant workers rights to collaborate more effectively with the UNSRs on the promotion and protection of the
human rights of migrants and how they can effectively use the Convention on the Protection of the Rights of All
Migrant Workers and Members of Their Families and other relevant instruments as a tool for awareness raising
and a catalyst for change.

There are still many things that need to be done to strengthen the voice of migrants, to strengthen complaints,
and to maximise the relationship with UNSRs. Indeed, forums such as this consultation can are part of the first
steps towards improving understanding of the realities faced by foreign domestic workers and improve
cooperation between migrant workers and UNSRs to help address specific recommendations with governments.
Collectively we have power to make a change.

Panel speakers: Rebecca Napier-Moore, Cynthia Abdon Tellez, Retno Dewi, Connie Regalado
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Appendix 1: Concept Note

Demanding Greater Protection for Foreign Domestic W orkers
and All Women Migrants!!

Asia Pacific Forum on Women, Law and Development (APWLD), Coordination of Action Research on AIDS and
Mobility (CARAM Asia) and the Global Alliance Against Traffic in Women (GAATW),** are leading networks in
Asia Pacific and globally, building coalitions advocating and campaigning for the protection and promotion of
migrant workers rights in particular women migrant workers- both documented and undocumented who migrate
to escape lives of poverty, internal conflict and to improve their position in life.

Asia alone has 50 million migrant workers, of whom women constitute more than 50 percent. Women migrant
workers constitute the largest number of ‘unskilled workers’ in receiving countries. Neo liberal globalisation
policies facilitate the movement of capital across national borders but restrict and control that of labour. This
feature exacerbates regional economic inequalities, and the demand for the cheapest, most flexible and
deregulated labour has become a major contributing factor in international migration.?*

a. Growing Momentum in Support of Foreign Domestic Workers

The recent growing momentum around the world, on the rights of migrant workers and on foreign domestic
workers in recent years, has helped focus this regional consultation on the theme of greater protection for
foreign domestic workers. This regional consultation comes as an immediate follow up to the Jakarta Process
on the Human Rights of Migrants of 2006, an initiative that scrutinized the role of national human rights
institutions, as a new human rights actor, in promoting the highest possible standards of rights for foreign
domestic workers and migrant workers in irregular situations. It aims to further bridge the gap of the incoherent
state of international standards where the specificities of the vulnerabilities of migrant workers especially women
migrants need to be urgently addressed. It further seeks to sharpen discourse on state obligations on holistic
definitions and interpretations in ensuring that human rights are indeed protected.

Perhaps the biggest breakthrough, in terms of setting standards for foreign domestic workers, is the International
Labour Organisation’s commitment to a new and separate convention on domestic workers, an elaborate
process that will take centre stage at the next International Labour Conference in 2010.

As such, the three networks in the region that co-organised this meeting, view the upcoming regional
consultation as a rare opportunity of great consequence. Having two UN mandate holders under the Special
Procedures mechanism, with specific interests on foreign domestic workers, will strengthen civil society
involvement and outputs in the formation of this convention. This regional consultation should further emphasise
the specific role of the UN Human Rights Council in recognising the rights of foreign domestic workers.

L APWLD is an independent, non-government, non-profit network with 150 members in 23 countries. It has consultative status at the
Economic and Social Council of the United Nations (ECOSOC). Its main objectives are to promote the basic concepts of human rights in the
region as enshrined in relevant international human rights instruments, and to enable women in the region to use law as an instrument of
social change for the empowerment of women in their struggle for justice, peace, equality and development.

CARAM Asia is an open network of NGOs and CBOs involved in action research, advocacy and capacity building with the aim of creating an
enabling environment to empower migrants and their communities to reduce HIV vulnerability and to promote and protect the health rights of
Asian migrant workers globally.

GAATW is a network of 90 non-governmental organisations from all regions of the world that work to centre human rights in a challenge to
human trafficking. Launched in 1994 in Thailand, the Alliance is now a leading voice in efforts to promote and protect the rights of trafficked
women and migrant workers. The Alliance’s goal is to build an international community of like-minded organisations who can work together
for a just and peaceful society.

22 APWLD and The Centre for Refugee Research-UNSW. What does the WCAR mean for Asia Pacific Women? A Comparative Analysis of
Women's Human Rights in the Durban Declaration and Programme for Action, the Beijing Platform for Action (BPFA), the Five Year Review
of BPFA, and the Convention on the Elimination of all forms of Discrimination Against Women (CEDAW), 2003.



Objectives and Outcomes of the 2008 Consultation

The specific objectives of the regional consultation are as follows:
i.To raise awareness on the role and mandates of the UNSRs, the benefits of conducting consultations, their
impact, as well as their limitations.
ii.To raise awareness amongst the participants of the various international human rights mechanisms and
human rights instruments, relating to migrant workers.
iii. To facilitate NGOs and migrant workers’ effective use of international human rights mechanisms and human
rights instruments, relating to migrant workers.
iv.-To review the findings and recommendations of the UNSRs’ reports to the UN Human Rights Council —
including identifying strategies on how NGOs can use the report in their national level work.
v.To facilitate presentations and discussions on current and emerging issues of concern to migrant
workers/migrant domestic workers and recommendations for the UNSRs to consider including in their
reports.
vi.To provide an opportunity for partners from around the region to discuss and share experiences and
strategies in addressing issues affecting foreign domestic workers highlighting gender discrimination in laws,
practices and policies affecting them.
vii.To facilitate presentations and discussions on global/regional initiatives for the UNSRs to consider including
in their reports:
a. The ASEAN (Association of Southeast Asian Nations) Multilateral Framework Paper on Migrant
Workers
b. The Jakarta Process on Migrants’ Human Rights comprehensive region-wide review of the
existing human rights protection system for undocumented migrant workers and women
domestic migrant workers
c. The Global Forum on Migration and Development.

The regional consultation will contribute to analyzing the current situation that migrant women and foreign
domestic workers in Asia Pacific are faced with and, as well, to identifying action guidelines for change and
redress to better equip the participants to advocate for their rights. The expected outcomes of the regional
consultation are in particular:

i. To identify existing mechanisms for migrant women and foreign domestic workers to seek remedies;
ii. To develop strategies to advance the situation of that migrant women and foreign domestic workers at
community, local, national, regional and international levels.

b. Inequality and Discrimination

Stringent immigration policies; sexist ideologies, which frame the current international division of labour; and
existing patriarchal structures limit opportunities for women and restrict their employment in domestic work,
‘entertainment,’ or in factories. In both countries of origin and receiving countries they are confronted with
inequality, multiple forms of discrimination, exploitation and abuse in various forms by their employers with little
legal protection or access to justice.

Migrant women face gender specific violations, abuse, inequalities and discrimination, gender-related cultural
and religious barriers, legal status and other economic and social difficulties than their male counterparts. They
are particularly vulnerable to trafficking, HIV/AIDS, exploitation and abuse in various forms because of their
economic need, lack of employment, the conditions of their work, their relative isolation and temporary status,
access to training, education, information and their inability to access mechanisms for defending their rights.
Their rights especially to freedom of movement, health care, bodily integrity, and remedy and redress need to be
realised.

A number of countries in the region have discriminatory policies and legislation for migrant workers such as
pregnancy testing as a precondition for employment, denial of maternity benefits, denial of access to health care
and services. Further, the policy of mandatory health testing of migrants for infectious diseases, in particularly
STIs and HIV/AIDS contravenes the international code of conducts and guidelines on HIV testing. Such
practices disregard the establishment of best practices of consent, counselling and referral to treatment and care.
With regards to trafficking particularly, women in most countries are withheld assistance and protection,
conditional on their cooperation with law enforcement. This conditionality infringes on their unconditional human



right to adequate and appropriate protection for persons who have suffered serious crimes and/or rights
violations.

Domestic workers are vulnerable particularly because of the fact that they work in private households which
means that there is no real means to protect them. It is well documented that domestic workers come under
serious sexual, physical, emotional and psychological abuse. Their condition is worsened by the fact that
protection, intervention or support to them is difficult given that: they work in private households; have their
freedom of movement restricted; are not often unionised; and the countries that host them often have no laws or
weak laws that do not offer them protection. The ILO conducted a study of 65 countries, of which only 19 had
enacted domestic labour legislation. The ILO found that the laws enacted often provided for lower protection to
domestic workers than to other categories of workers.

Migrant domestic work thrives because of demand from both the employer and the employee. Domestic work is
usually seen by men and women as a means to improve their economic status. This is sometimes exploited by
private agencies who to persuade women abroad, under the guise of domestic work, but then place them in
exploitative situations.

On the other hand, there is also a huge demand from employers to have foreign domestic workers. Employers
prefer foreign domestic workers as they consider them less demanding and more flexible when it comes to
working hours. In many instances the employers maintains the upper hand due to the fact that foreign domestic
workers often have the additional risk of having insecure status in the host countries.

Children are also exploited as domestic workers. According to reports some 688,000 children under 18 are
employed in Indonesia. Their fundamental rights such as access to education and health care are denied.

c. Supporting Foreign Domestic Workers’ Advocacy Ef forts

NGOs throughout Asia Pacific working towards the advancement of human rights of foreign domestic workers
(FDWs) came together at the Colombo Summit, in Sri Lanka in 2003 to develop strategies to address the
growing human rights problems of foreign domestic workers and the need for increased recognition and
protection of their rights at the national, regional and international levels. The summit also called for the
ratification of the 1990 UN International Convention on the Protection of the Rights of All Migrant Workers and
Members of Their Families, and other relevant international instruments to ensure a rights based approach for
protection, both in origin and destination countries is imperative.

As a follow up, APWLD and CARAM-Asia co-convened a meeting with several regional and national
organisations to kick start a regional campaign on promoting and protecting the rights of domestic workers with
the theme Foreign Domestic Workers — unrecognised, unprotected and underpaid! — The need for a Regional
Response. 2007 saw the launch of The Regional Campaign “Recognise Domestic Work” spearheaded by a
coalition — United for Foreign Domestic Workers Rights Coalition (UFDWRs) comprising of five regional and
international organisations.?

The initial focus of the regional campaign is a one day off for foreign domestic workers. Without a day off, these
workers cannot organise themselves, nor can they access public health care or services. If successful, this
campaign will radically alter the current national labour laws that apply to domestic foreign workers across Asia
Pacific. Foreign domestic workers are one of the most marginalised groups in the migrant population and are
not afforded basic workers’ rights and human rights such as rights to leave, standard working hours, days off,
rights that are normally enjoyed by other workers. Further, they face overcharging and exorbitant fees in the
recruitment process, as well as regular retention of passports/other identity documents. Very often domestic
workers have entrance visas that tie them to one employer, heightening the power employers hold over workers.

We urge the UN Special Rapporteurs to take up this agenda, supporting and contributing to foreign domestic
workers’ advocacy efforts.

d. Promotion and Implementation of International De  clarations and Conventions
The three networks continue to build alliances at regional and international levels to advocate for their issues as
well as the “global campaign” efforts to promote the rights of migrant workers and for the wider ratification and

% APWLD, CARAM Asia, Asia Pacific Mission for Migrants (APMM), GAATW and Mekong Migration Network (MMN).



effective implementation of the 1990 UN International Convention on the Protection of the Rights of All Migrant
Workers and Members of Their Families (the Migrant Workers Convention) and related International Labour
Organisation (ILO) Conventions®*. The Migrants Workers Convention is one of seven core United Nations
Human Rights Treaties® that reinforces and addresses the rights of migrants. The Convention provides a set of
binding international standards to address the treatment, welfare and human rights that applies equally to
documented and undocumented migrants as well as the obligations and responsibilities by both sending and
receiving countries. It has a very low level of ratification as many governments lack the political will to ratify and
implement these human rights standards to protect and promote migrant workers rights.

Other Conventions that can be relied upon to protect the domestic migrant worker are:

the Slavery Convention of 1926, the Protocol amending the Slavery Convention; the Supplementary Convention
on the abolition of Slavery, the Slave Trade and Institutions and Practices Similar to Slavery of 1956; the
Convention for the Suppression of the Traffic in Persons and of the Exploitation of the Prostitution of Others and
the Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children,
supplementing the United Nations Convention against Transnational Organized Crime. The ILO Conventions
which seek to eliminate forced labour can also be of use. These are: the ILO Forced Labour Convention of 1930
(No. 29); and the Abolition of Forced Labour Convention, 1957 (No. 105), which provide for the immediate and
complete eradication of forced labour.

The rights of migrants workers were also addressed at the World Conference against Racism, Racial
Discrimination, Xenophobia and Related Intolerance (WCAR, Durban, South Africa, 2001), some highlights of
the Durban Declaration and Programme of Action (PoA), in terms of advancing women'’s rights addressed by the
168 states participating at the conference, included®:

Several paragraphs in the PoA reflect the issue of migrant women and significantly strengthen the language in
the Beijing Platform for Action +5. It recognises the increase of migration in response to globalisation and the
increase in xenophobia as one of the intersections of discrimination encountered by migrants. The PoA
recognises the vulnerability of women to racism and sexual discrimination, in particular the vulnerabilities of
undocumented and smuggled migrants, and those of women employed in domestic work. It urges states to take
a range of measures to address these issues, including removing barriers to safe healthy equitable employment
opportunities. It further urges states to ratify human rights instruments relevant to migrant workers. A paragraph
specific to protecting the rights of non workers including the right to seek protection from domestic violence is
included.

The PoOA “urges States to enact and implement, as appropriate, laws against trafficking in persons, especially
women and children, and smuggling of migrants, taking into account practices that endanger human lives or lead
to various kinds of servitude and exploitation, such as debt bondage, slavery, sexual exploitation or labour
exploitation; also encourages States to create, if they do not already exist, mechanisms to combat such
practices and to allocate adequate resources to ensure law enforcement and the protection of the rights of
victims, and to reinforce bilateral, regional and international cooperation, including with non-governmental
organizations that assist victims, to combat this trafficking in persons and smuggling of migrants.”

e. UN Special Procedures Mechanism

24 The ILO Migration for Employment Convention (Revised), 1949 (N0.97) and the ILO Migrant Workers (Supplementary Provisions)
Convention, 1975 (No. 143) contain provisions designed to protect migrants.

% Namely the International Convention on the Elimination of All Forms of Racial Discrimination (CERD), International Covenant on Civil and
Political Rights (ICCPR), the International Covenant on Economic Social and Cultural Rights (ISECR), the Convention on the Elimination of

all Forms of Discrimination against Women (CEDAW), the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment (CAT) and the Convention on the Rights of the Child (CRC).

% APWLD and The Centre for Refugee Research-UNSW. What does the WCAR mean for Asia Pacific Women? A Comparative Analysis of
Women's Human Rights in the Durban Declaration and Programme for Action, the Beijing Platform for Action (BPFA), the Five Year Review
of BPFA, and the Convention on the Elimination of all forms of Discrimination Against Women (CEDAW), 2003.

The publication can be used as a resource to monitor the implementation of commitments made in WCAR, CEDAW and BPFA/BPFA+5 and
used for future advocacy at national, regional and international fora in preparation for the Durban Review in 2009.



The three networks have utilised the UN Special Procedures mechanisms, through the UN Special Rapporteurs
present in the promotion and protection of the human rights of migrant workers, through regional consultations
and roundtable discussions to develop more effective collaboration in highlighting the plight of migrant workers
around the world and to develop protection mechanisms for them within the mandate of the UNSRs, as well as
discussing ways of effectively utilising the UN mechanisms. The mandate of the UNSR on the Human Rights of
Migrants was established in 1999 by the United Nations Commission on Human Rights, pursuant to its resolution
1999/44. The Commission requested the Special Rapporteur to “examine ways and means to overcome the
obstacles existing to the full and effective protection of the human rights of migrants, including obstacles and
difficulties for the return of migrants who are undocumented or in an irregular situation”. The mandate of the
UNSR on Contemporary Forms of Slavery, including its Causes and Consequences was established in 2007 by
Human Rights Council Resolution 6/14. Part of this Special Rapporteur’'s mandate is to “respond effectively to
reliable information on alleged human rights violations with a view to protecting the human rights of victims of
slavery and preventing violations”, as well as to “take into account the gender and age dimensions of
contemporary forms of slavery.”

The reports of the UNSR HRM'’s have highlighted the multiple factors which make foreign domestic workers an
extremely vulnerable category, the scope of their work and their entitlements to protection under international
human rights law. In 2007, the UNSR HRM, Professor Jorge Bustamante told the Third Committee (Social,
Humanitarian and Cultural) that: “despite general agreement on the positive aspects of migration for
development, the focus of States had largely been on controlling the movements of migrants, rather than on
protecting their rights. There was a trend towards seeing migrants as commodities, rather than as people with
rights afforded to them through the international human rights framework. He urged states to incorporate a
human rights perspective into their discussions, whether they were countries of origin, transit or destination.
Human rights could be part of the agenda at the regional, bilateral or global level’?’. The former Special
Rapporteur, Ms. Gabriela Rodriguez, on the human rights of migrants dedicated one of her annual reports to
analyze in detail the issue of the human rights of foreign domestic workers in the light of the principal
international human rights instruments®®

The July 2008 report of the UNSR on Contemporary Forms of Slavery, including its Causes and Consequences,
focuses on domestic work, in addition to forced labour and child labour. Ms Gulnara Shahinian explains in the
report that “Domestic workers are especially vulnerable to forced labour because of the unprotected nature of
their work, the highly personalised relationship between the worker and his or her employer and their insecure
legal status in the host country. Domestic work takes place in the private household and the worker has to resort
to clandestine means of communication with the outside world, which is typically excluded from where he or she
is confined. Foreign domestic workers are especially vulnerable because of their insecure legal status in the
country in which they work. Domestic service is used as a cover mainly to lure women and girls into employment
abroad, while deceiving them about the real nature of their work. For many, seeking employment away from
their homes or outside their country of origin is the only means to escape poverty.”29

The 2008 Asia Pacific NGO Regional Consultation wit  h the UN Special Rapporteurs on the Human Rights
of Migrants and on Contemporary Forms of Slavery in cluding its Causes and Consequences, addresses
the issue of protection for foreign domestic worker s and all women migrants, both documented and
undocumented.

The regional consultation with the UNSRs is an important mechanism for Asia Pacific non governmental
organisations regional and international advocacy and provides direct access to the UNSRs. NGOs and
individuals are able to provide the UNSRs with critical information on political realities, socio-political contexts
and specific cases, of human rights violations of the human rights of migrant workers, discriminatory practices in
laws, policies and practices. The consultation provides an opportunity for collective engagement and strengthens
links with national, regional and international partner organisations working on migrant workers rights to
collaborate more effectively with the UNSRs on the promotion and protection of the human rights of migrants

" Jorge Bustamante (2007) Report to the Sixty-second General Assembly, Third Committee. GA/SHC/3895, 26 October 2007.

% See E/CN.4/2004/76

% Gulnara Shahinian (2008) Promotion And Protection Of All Human Rights, Civil, Political, Economic, Social And Cultural Rights, Including
The Right To Development. Report of the Special Rapporteur on contemporary forms of slavery, including its causes and consequences.
United Nations General Assembly Human Rights Council, A/HRC/9/20, 28 July 2008.



and how they can effectively use the Migrants Workers Convention and other relevant instruments as a tool for
awareness raising and a catalyst for change.

Outputs from the Regional Consultation:

Vi.
Vii.

Migrant women and migrant workers NGOs submit oral and written reports and recommendations to the
UNSRs.

An opportunity to analyse and discuss past reports of the UNSRs and provide an input into the next report
highlighting gender and human rights violation of men and women migrant workers in Asia and the Pacific.
A collation of national and regional reports identifying and exposing discriminatory laws, policies and
practices, human rights violations against migrant women workers for the for inclusion in the Special
Rapporteur’s report.

Concrete examples of best practice and recommendations that would work nationally, regionally and if
possible internationally

Presentation of the regional Framework Papers: (a) the ASEAN Multilateral Framework on Migrant
Workers and (b) the comprehensive review of the existing human rights protection system for
undocumented migrant workers and women domestic migrant workers which will serve as a basis for the
development of a regional plan of action to increase effectiveness of the human rights protection system for
undocumented migrant workers and women domestic migrant workers in Asia.

A gender specific action plan with clear next steps.

A report of the meeting.

Target group:
Target group would be up to 60 women and men from the following sectors:

i. Foreign domestic workers

ii. Migrant women's CBOs/NGOs (It is important that marginalised women's organisations actively
working for the protection of migrants rights be encouraged to participate at this consultation.)

iii. Civil Society Organisations and NGOs, inter-governmental organisations, such as ILO,
representatives from Trade Unions and other network and partner organisations.

Recommendations:

It is envisaged that recommendations developed by participants during the regional consultation for the
promotion and protection of the rights of foreign domestic workers on the specific areas identified for the
programme will be presented to the UNSRs at the end of the programme. Time is allocated for the UNSRs to
respond to the recommendations and identify strategic roles of NGOs and civil society organisations in
strengthening support for the recognition, protection and promotion of human rights of migrants, especially
foreign domestic workers.



Annex 2: Prog
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Friday 24 October 2008

TIME TOPIC Objectives
8:30-9:00 Registration
SESSION I. INTRODUCTION
9:00-10:15 To introduce the participants to each
other
20 mins Welcome and Introductions  of participants (led on by To introduce the organisers to the
the facilitator- Jackie Pollock) participants
To give an overview of the purpose of
15 mins Introduction of the three organisers of Regional the consultation
(five mins each) | Consultation:
APWLD- Lynnsay Francis, Regional Coordinator
CARAM Asia- Cynthia Gabriel, Regional
Coordinator
GAATW- Nelia Sancho, International Board
Member
25 mins Key note address: Women Migrants in Asia- Pacific
Eni Lestari (foreign domestic worker, Chair International
Migrants Alliance, and GAATW board member)
Purpose/ objectives, outlining the flow of the programme
) of this Regional Consultation:
10 mins Facilitator: Jackie Pollock
10.15- 10.30 TEA/ COFFEE BREAK
SESSION II. INTRODUCTION TO THE WORK OF THE UNSRS
10:30-11.30 Session Il : The Role and Work of the UNSRs To understand the mandate of each
UNSR and International Convention on
5 mins Introduction to the session the Protection of the Rights of All
By the facilitator: Jackie Pollock Migrant Workers and Members of Their
Families 1990
Speakers: To understand the plans and priorities
10 mins OHCHR Staff of the two UNSRs, particularly in
20 mins UNSR on the Human Rights of Migrants relation to Asia Pacific and domestic
20 mins UNSR on Contemporary Forms of Slavery, work
including its Causes and Consequences To identify how the UNSRs on Migration
and on Slavery might coordinate on
_ Open Forum for questions these issues, given overlapping
10 mins mandates/focus
To understand how the UNSRs follow
up on their reports to the UN Human
Rights Council.
SESSION Ill. MAPPING ONGOING REGIONAL INTIATIVES
11.30-12.00 Session Il : Mapping Ongoing Regional Initiatives To share the ongoing regional initiatives
undertaken for the protection of migrant
Introduction to the session: Facilitator- Jackie Pollock women and foreign domestic workers
5 mins
ASEAN Multilateral Framework on Migrant
Workers
10 mins - Sinapan Samydorai, Task Force on ASEAN Migr
ant Workers
The Jakarta Process on the Human Rights of Mig
rants
10 mins - Tati Krisnawaty, Jakarta Process Secretariat
United for Foreign Domestic Workers Rights
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- Asfinawati, APWLD Labour and Migration Task

Force
10 mins
12:00-13:30 Lunch
SESSION IV. IDENTIFYING THE VIOLATIONS
13:30-17:30 Session IV : Women migrants and foreign domestic To identify and have enhanced
worker experiences and concerns understanding of emerging and
persistent violations and abuses of
women migrants and foreign domestic
5 mins Introduction to the session- by Facilitator- Jackie Pollock workers by state and non-state actors
Regional/ overview- a couple of lines by Jackie Pollock To consider both countries of origin and
13.35- 14.50 countries of destination

1 hour 15 mins

Panel presentations:
1. How has the non recognition of domestic workers
in national labour laws contributed to the escalating
violations of domestic workers?

Case studies/ national level presentations:
i. Sujata Mody- India
ii. Yenni Hurtado - Colombia
iii. Eni Lestari- Indonesia/ Hong Kong

Open Forum (UNSRs and participants)

14.50-16.05
1 hour 15 mins

2. Immigration Policies and Rights Violations
Rebecca Napier-Moore and Zoé Bake-
Paterson
Case studies/ national level presentations:

i Soledad Pillas- Philippines/ Hong Kong

ii. Nang Hearn- Burma/ Thailand

iii. Dede Elah- Indonesia- Middle East
Open Forum (UNSRs and participants)

16.05-16.20 Coffee/Tea Break
16.20-17.35 3. Discriminatory practices —recruitment , placement,
1 hour 15 mins and employment stages, working and living
conditions
Regional/ overview presentation: Cynthia
Abdon- Tellez

Case studies/ national level presentations:
i. Retno Paquita Dewi- Indonesia/ Hong Kong
ii. Connie Regalado, Philippines

Open Forum (UNSRs and participants)

17.35-17.45

Conclusion of Day 1- by facilitators

END OF DAY 1

19:00 | Solidarity Dinner

oay2 000

Saturday 25 October 2008

TIME FOCUS SPEAKERS
SESSION V. Looking Forward: Advocacy Priorities

9.00-9.45 i. GFMD Process and Challenges to outline and assess existing
international/regional mechanisms for

5 mins Introduction to session- Facilitator Gigi Francisco promoting, protecting and fulfilling human
rights of migrant women and foreign

Speakers: domestic workers
Irene Fernandez, CARAM Asia / APWLD

10 mins Cynthia Abdon Tellez to outline and assess existing initiatives by
NGOs for addressing, challenging and

10 mins Open Forum for participants
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confronting violence against migrant
women and foreign domestic workers

20 mins through engaging international bodies,
9.45-10.30 ii. Decent Work : What labour rights should be state and non-state actors and using
prioritized in advocacy? international/ domestic/community-
Upcoming ILO DW Convention traditional legal systems: women'’s access
to justice
5 mins Introduction to session
to identify further effective strategies and
Speakers: mechanisms for addressing multiples
10 mins ILO Representative forms of violence against migrant women
10 mins Nabeel Rajab, Bahrain Human Rights Centre, and foreign domestic women
Bahrain
20 mins S. K. Rumana, Former foreign domestic
worker, Bangladesh Ovibasi Mahila Sramik
Association (BOMSA)
Open Forum
10.30- 10.45 Coffee/Tea Break
10.45- 11.30 iii. Access to Justice and National Legal Systems
Introduction to session
5 mins
Speakers:
Nisha Varia, Human Rights Watch
10 mins Yenni Hurtado, domestic worker, Sindicato De
10 mins Trabajadores Domesticas De Colombia
Sha Najak, Transient Workers Count Too
(TWC?2), Singapore
10 mins
Open Forum
10 mins
11.30- 12.15 iii. Social and Economic costs and Women’s Health
in Migration
5 mins Introduction to session: Facilitator- Gigi Francisco
Speakers:
Carolyn Israel Sobritchea, Chairperson
10 mins ACHIEVE, CARAM Asia member
Bernard D. Sami—Arunodhaya Migrant
10 mins Initiatives (AMI), India
Nang Hearn, Shan Women'’s Action Network,
20 mins Burma- Thailand
Question/ answer session
12:15- 13.30 Lunch Break
SESSION VI. RECOMMENDATIONS AND STRATEGIES
13.30- 15.30 Session VI: Recommendations and Strategies To outline and assess existing initiatives
by NGOs for addressing, challenging and
1. Group work and facilitated discussions on confronting violence against migrant
developing strategies and recommendations women and foreign domestic workers
To develop collective recommendations
Report back session To outline and share effective strategies
) elaborated in small group discussions
2. Recommendations to: To identify and share recommendations to
States the UNSRs and strategies for advancing
Non-state actors human rights of migrant women and
Special Rapporteurs and the UN foreign domestic workers
Civil society
15:30-15.45 Coffee/ Tea B reak
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15.45-16.30

Synthesis from the UNSRs

Follow up and Monitoring Mechanism

To synthesise the
outcomes/recommendations of the
Consultation

To outline and identify, with input from the
UNSRSs, concrete follow-up actions after
the regional consultation

SESSION VII: CLOSING

16.30-17.00

Session |V: Closing words

Speakers:

UNSR HRM Jorge Bustamante

UNSR Slavery Gulnara Shahinian

Organisers:
APWLD- Lynnsay Francis, Regional
Coordinator
CARAM Asia- Cynthia Gabriel, Regional
Coordinator
GAATW — Zoé Bake-Paterson
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Annex 3: List of Participants

No. Name Organisation Country Email contact
Special Rapporteurs
1 | Dr. Jorge Bustamante | UN Special Rapporteur on human Mexico/ USA BPerez-Mena@ohchr.org
rights of migrants
2 Ms. Gulnara Shahinian | UN Special Rapporteur on Armenia Ewabuge@ohchr.org
contemporary forms of slavery, its
causes and consequences
Participants
3 Ms. Rahela Rabbani Karmojibi Nari Bangladesh rabbanirahela@yahoo.com
4 Ms. Cynthia Ca Abdon | Mission for Migrant Workers Hong Kong cynthiaabdon@gmail.com
Tellez
5 Ms. Sujata Mody Malarchi, Women’s Resource India malarchi.wrc@gmail.com
Centre
6 | Ms. Asfinawati Jakarta Legal Aid Institute Indonesia azhfin@gmail.com
7 Ms. Parimala Moses Malaysian Trade Union Malaysia parimala_moses@yahoo.com
Congress- Domestic Workers
Desk
8 | Ms. Undarya MONFEMNET- National Network Mongolia undarya@mobinet.mn
Tumursukh of Mongolian Women’s NGOs
9 | Ms. Daisy Arago Centre for Trade Union and Philippines daisy arago@gmail.com
Human Rights
10 | Ms. Irene Fernandez Tenaganita — CARAM Asia Malaysia firene_blitz@yahoo.com
Chairperson
11 | Mr. Bernard D Sami Arunodhaya Migrant Initiatives India bernard57@vsnl.net
12 | Ms. Elijah Fung St John Cathedral HIV Centre Hong Kong manager@sjhivctr.com
13 | Mr. Thaufiek Zulbahary | Solidaritas Perempuan Indonesia zulbahary@yahoo.com
14 | Mr. Abduljabbar Saleh | Bahrain Human Rights Centre Bahrain ajsalmar@yahoo.co.uk
Marzooq
15 | Ms. S. K. Rumana Former foreign domestic worker, Bangladesh bomsa@dhaka.net
Bangladeshi Ovibashi Mohila
Sramik Association (BOMSA)
16 | Ms. Dede Elah Former foreign domestic worker, Indonesia soliper@centrin.net.id
Solidaritas Perempuan
17 | Ms. Carmelita Nuqui Development Action for Women Philippines melnuqui@hotmail.com
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Network (DAWN)

18 | Mr. Radyan Rahave IMA Bangladesh Bangladesh ima.researchfoundation@gm
ail.com
19 | Ms. Eni Lestari Asosiasi Tenaga Kerja Indonesia Indonesia/ Hong lestarihk@yahoo.co.uk
Di Hong Kong (ATKI-HK)/ Kong
International Migrants Alliance
20 | Ms. Yenni Hurtado Sindicato De Trabajadores Colombia sintrasedom@hotmail.com
Domesticas De Colombia
21 | Ms. Nelia Sancho Buhay Foundation For Women Philippines neliasancho@yahoo.com
And The Girl Child
22 | Ms. Jackie Pollock Migrant Assistance Programme Thailand jackie pollock@yahoo.com
(MAP) Foundation
23 | Ms. Sha Najak Transient Workers Count Too Singapore
24 | Ms. Retno Paquita Asosiasi Tenaga Kerja Indonesia Indonesia lestarihk@yahoo.co.uk
Dewi Di Jakarta (ATKI-Jakarta)/
International Migrants Alliance
25 | Ms. Natividad Obeso AMUMRA (Asociacién Civil de Peru/Argentina naty amumra@yahoo.com.ar
Derechos Humanos Mujeres
Unidas Migrantes y Refugiadas)
26 | Ms. Laddawan Tamafu | Mekong Migration Network Hong Kong info@mekongmigration.org
27 | Ms. Noriko Morita Mekong Migration Network Hong Kong info@mekongmigration.org
28 | Mr. Sinapan Task Force on ASEAN Migrant Singapore samysd@pacific.net.sg
Samydorai Workers
29 | Ms. Soledad Pillas UNIFIL (United Filipinos)- Hong Philippines/ Hong solpillas@gmail.com
Kong Kong
30 | Ms. Yuyun Forum Asia Thailand yuyun@forum-asia.org
Wahyuningrum
31 | Ms. Keiko Niimi ILO Sub-Regional office Philippines niimi@ilo.or
32 | Ms. Nang Hearn Shan Women'’s Action Network, Thailand/ Burma health@shanwomen.org
33 | Ms. Nisha Varia Human Rights Watch United States Nisha.varia@hrw.org
34 | Ms. Connie Regalado Migrante International Philippines conniebragas@gmail.com
35 | Mr. Ramon Bultron Asia Pacific Mission for Migrants Hong Kong rbultron@gmail.com
36 | Ms. Sri Wiyanti Komnas Perempuan Indonesia iviksiom@yahoo.co.uk
Eddyono
37 | Ms. Tati Krisnawaty Jakarta Process / Komnas Indonesia tati.krisnawaty@gmail.com
Perempuan
38 | Ms. Cristina Palabay Gabriela Women's Party Philippines noztalzia@gmail.com
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39 | Ms. Gigi Francisco DAWN/ IGTN Philippines gigi.francisco@gmail.com
40 | Ms. Emily Calihog Gabriela Philippines Philippines gabwomen@yahoo.com
41 | Ms. Amy Sim Centre for Environment, Gender Hong Kong amysimll@gmail.com
and Development (ENGENDER)
42 | Ms. Lisa Garcia (documenter) Philippines lisa.garcia@gmail.com
43 | Ms. Magdalene Kong Union Network International- Asia Singapore magdalenekim@gmail.com
Pacific Regional Office (UNI
APRO)
44 | Ms. Clara Rita Padilla International Women's Rights Philippines padillaclara@yahoo.com
Action Watch - Asia Pacific
(IWRAW- AP)
45 | Ms. Melanie Morales Humanitarian Organisation for Singapore sms.Lanny@yahoo.com
Migration Economics/ Scalabrini
Migration Shelter
46 | Ms. Katie Booth International Federation of France
Human Rights
47 | Ms. Lilibeth C. SUMAPI Inc Philippines betchay sw01206@yahoo.co
Masamloc m
48 | Ms. Carolyn Israel ACHIEVE (Action for Health Philippines
Sobritchea Initiatives)
49 | Ms. Catarina Estavillo | AMIHAN Philippines tessvistro@yahoo.com
50 | Mr. Armando Popa Think Tank Singapore/ Chile
51 | Ms. Liezl Z. Parajas Commission on Human Rights of Philippines Iparajas@graduate.hku.hk
the Philippines
UN Office for the High Commissioner for Human Right
52 | Mr. Homayoun Office of The High Commissioner Thailand alizadeh@un.org
Alizadeh for Human Rights
53 | Mr. Pablo Espiniella Human Rights Officer, OHCHR Thailand espiniella@un.org
54 | Ms. Beatriz Mena- Assistant — UNSR HRM Geneva BPerez-Mena@ohchr.org
Perez
55 | Ms. Elizabeth Wabuge | Assistant- UNSR Slavery Geneva Ewabuge@ohchr.org
Organisers
56 | Ms. Nalini Singh APWLD Secretariat Fiji Islands/ nalini@apwld.org
Thailand
57 | Ms. Lynnsay Francis APWLD Secretariat Cook Island/ regcoordinator@apwlid.org
Thailand
58 | Ms. Punika Shinawatra | APWLD Secretariat Thailand punika@apwld.org
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59 | Ms. Cynthia Gabriel CARAM Asia Secretariat Malaysia Cynthia@caramasia.org
60 | Ms. Vivian Chong CARAM Asia Malaysia vivian@caramasia.org
61 | Ms. Aneega Ahmad GAATW Secretariat Bangladesh/ aneeqa@gaatw.org
Thailand
62 | Ms. Zoe Bake- GAATW Secretariat Canada/ Thailand zoe@gaatw.org
Paterson
63 | Ms. Rebecca Napier- GAATW Secretariat USA/ Thailand, rebecca@gaatw.org

Moore
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